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P-ROCEEDI-NGS
9:45 a. m

CHAI RPERSON CRI FFI S: Good
norni ng, | adies and gentlenen. Let ne call to
order our public neeting of the Board of
Zoning Adjustnents, District of Colunbia.
This is the 9th of January, 2007. M nane is
Geoff Giffis, Chairperson.

Joining ne today is the Vice Chair
Ms. Mller and also M. Etherly, our esteened
menber of the Board. Representing the
National Capital Planning Conm ssion, M.
Mann, and representing the Zoning Comm ssion
Wi th us on our first case for deliberation and
decision is M. Parsons.

Copi es of the agenda are avail abl e
for you. They are located close to the door
where you entered into. There are several
things. O course, I'mgoing to ask everyone
to please turn off their cell phones and ot her
noi se- maki ng devices so that we don't have a

di sruption of the transm ssion.
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O course, all actions of the
Board are held in the open and before the
public and are being broadcast in several
ways, the nost inportant, of course, the court
reporter who is setting up the official
transcript for this. W are also being
broadcast live on the Ofice of Zoning's
website, however. Attended to that is why |
woul d ask that you turn off all of your cel
phones.

This is, of course, a public
nmeeting neaning we are going to call for
decision and deliberation cases that have
al ready been through a public hearing. There
IS no opportunity at this point for additional
testinony to be provided. The records have
been cl osed on all this and they are full and,
therefore, ready for our decision making
process.

Wth that let nme say a very good
norning to M. Moy wwth the O fice of Zoning.

Also Ms. Bailey, Ofice of Zoning, at ny very
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far left, M. Bushman wth the Ofice of
Zoning, and Ms. Monroe with the Ofice of the
Attorney General is with us this norning.

Let us nove ahead. M. My.

MR MOY: Good norning, M.
Chai rman, nenbers of the Board. The first
case for decision, | believe, is Application

No. 17309 of Dorchester Associates, LLC
pursuant to 11 DCMR 3104.1 for a special
exception under Section 2516 to allowthirteen
detached single-famly dwellings on a single
subdi vi ded | ot, including approval of two 16-
f oot w de roadways i nstead of the required 25-
foot w de roadways pursuant to Subsection
2516(d) inthe CB/UT R-1ADistrict in the 2800
bl ock of Chain Bridge Road, NW That's in
Square 1425, Lot 827, Parcels 12/63, 12/293
and 12/ 294.

On Cctober 31, 2006, the Board
conpl eted public testinony, closed the record,
and schedul ed its deci sion on January 9, 2007.

The Board requested draft, or rather proposed
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findings of fact and concl usions of [aw from
the applicant and all parties.

M. Chairman, these docunents have
been filed in the record from both the
applicant and the party i n opposition and they
are identified in your case fol ders as Exhi bit
173 and 174 respectively. The Board is
stacked on the nerits of the special exception
pursuant to Subsection 2516 as well as action
on the approval of the two 16-foot w de
roadways pursuant to Subsection 2516(d).

That concl udes t he staff's
briefing, M. Chairmn.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very nuch, M. My. ['"m sorry.
What did you just end with, 2516.6(d) did you
say?

MR MOY: Yes, that is identified
inthe CB --

CHAl RPERSON  CGRI FFI S: COh, I
under st and. This is nodifying 2516.6(b).

Excel | ent. Excel | ent. Good clarification.
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Very well. Thank you very much. As M. My
I ndi cated, there was a substantial anmount of
exhibits in this application. | know the
Board has spent a great deal of tine review ng
all of the facts and is focusing on, one, the
overl ay but al so the requirenments under 2516.

O course, 2516 covers, one m ght
say, everything and in great specificity and
also in generality as we | ook at 2516.9, for
I nstance, "The proposed devel opnent shall
conply with the substantive provisions of this
title and shall not likely to have an adverse
affect on the present character and future
devel opnent of the nei ghborhood."

The Board is well aware of other
applications for elenents that go into that
and | knowwe will hear all of those. It also
focuses on 2516.10 in referring it to other
agencies for recomendations, or rather
reports and review for our information and
al so for the basis of our decision. W have

a substanti al anobunt of documentati on on t hat.
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O course, just to give you a
little further background, this changed
several tinmesintheiteration of the hearings
and so we have nunerous reports from each of
t he agencies. | know | have and | am aware of
ot her Board nenbers that have organized this
file so that each of the revisions to reports
are tied directly to that which was the nost
recent subm ssions of the plans.

| am going to open it up for any
comments initially to franme our deliberation
and we' || get into further detail as required.
We'll start with you, M. Parsons, if you
woul d i ke to begin.

MR PARSONS: Thank you, M.
Chai r man. The incredible detail we've gone
into on this case | think has hel ped us all
com ng towards resolution. The applicant has
not only expended an enornous anount of tine
and effort on this but has set for us a
commtnent in his detail of howhe is going to

build this project that is unprecedented.
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However, the integrity of this
hi storic country | ane shoul d not be encroached
on, especially in the context of the park
across the street. I think it is a unique
situation in this city to have an historic
country lane of this type remaining as it does
her e.

O cour se, our f or enost
consideration is the Chain Bridge University
Terrace tree and slope overlay. It's intent,
of ~course, 1is to preserve the natura
t opography and trees to the nmaxi num extent
f easi bl e.

| think our nost effective w tness
in this area was M. Eutsler and | want to
quote him "The extent of construction that is
proposed w I | nost assuredly not allowfor the
preservation of the nobst sensitive trees
called for in the applicable regulations."

O course, this piece of property
Is further conplicated by this rare stand of

beech trees that lay along this very narrow
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entrance road so we nust proceed with a great
deal of caution.

In ny judgenent, to permt this
| evel of exception to the overlay would
underm ne its purpose and enforcenent in the
future. M experience while the applicant has
gone to extrene efforts, as | nentioned
earlier, to show how he will protect these
trees, nost of the techniques he has brought
to us are experinental, untested, or contested
techniques such as the unexcavated peer-
supported pl at f or s, bridging and the
dri veways over the roots of trees.

We all know from experience once
you get into the field to build a project of
this type the circunstances change and these
trees will be further at risk. The review of
the plan called Al Trees, which has been
before us a nunber of tines, shows that the
trees are on the steep topography between two
pl ateaus in this project.

Wil e the plateaus are buil dabl e,
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| think we all would agree with that, to
encroach on these step topographic areas
separating themis what i s causing the problem
in nmy judgenent. In order to avoid these
trees, it seens to ne the density of the
houses needs to be reduced.

If the applicant wants to build
houses of this size, which |I think we have
been persuaded are out of character with the
houses in the comunity, that the nunber of
houses has to be reduced significantly to
all ow construction on the pl at eaus.

| also feel very strongly about
the billboard effect, as it's been called, on
Chain Bridge Road and the park across the
street. | think the houses woul d absol utely
overwhel mthe feeling of this place and they
should be elimnated as well. Many of them
are on steeper slopes in any event.

| think the entrance to the
project should be at the northern. That the

entrance on Beech Drive -- along the Beech LA
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entryway nust be avoi ded on a safety basis and
al so on a basis of the care and health of the
trees in the future. The boring techniques
described in the sewers as to whether they
coul d be separated vertically and hori zontal |y
sinply didn't cone to any resolution other
than it's an untested system

The extra effort t hat t he
applicant has used to deal with, control and
treat stormwater is admrable but it is very
dependent on a high | evel of mai ntenance which
cannot be guaranteed or enforced. The
fragility of the downstream circunstance on
Its route to the Potomac River as it passes
t hr ough nei ghbor's backyards and in turn into
the park below, sinply, | don't think, is
worth the risk.

The inpervious nature of this
pl ace as a result of the paving and the noves
of these enornous structures, in ny judgenent,
sinply are not worth the risk to the

downstreamresi dents and park bel ow. Al though
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| have sone ideas on how to redesign this,
that is not our purpose but | would urge that
we di sapprove this project.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very nuch. | think that franes
several of the elenents that we shoul d proceed
with., Let nme ask for a quick clarification.
Your st at enent on the entrance, ny
understanding is you would nove it north.
That woul d be nore towards one of the current
entrances?

MR, PARSONS: That's what | neant
to say. The other proposed entrance, | think,
shoul d be the only entrance to the project to
avoid the Beech trees.

CHAl RPERSON GRI FFI S: Excel | ent .
Very well. Ohers? M. Mller.

M5. MLLER | would echo what M.
Parsons has said but | just want to add the
| egal context here, | think, is different and
significant fromthe nornmal cases that we see,

| think primarily the interplay between 2516
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and the overlay -- I'msorry, 1565, the Chain
Bridge overlay in that 2516 specifically does
say that the devel opnent nust be -- we nust
consi der the overall purpose and i ntent of the
zoni ng regul ati ons.

Wen we look to the overlay,
specifically 1565.2(a), the purpose of the
CB/UT overlay is to observe the natural
t opography and mature trees to the maxi num
ext ent feasi bl e I n t he resi denti al
nei ghbor hood.

Based on the evidence that |
heard, this was not being done to the maxi num
extent feasible, even though I think it was
comrendabl e that the applicant canme back wth
an attractive | andscaping plan that was nuch
i nproved from the initial plan that they
present ed.

In the context of the overlay it
wasn't sufficient in ny view because | think,
as the opposition has said, they were

basically destroying trees and destroying the
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terrain and then replacing wth |andscapi ng
and that is not inthe intent of this overlay.

| think | was definitely persuaded
by the agency, the Urban Forestry, who had
expertise on the trees in this case and he was
quite adamantly opposed to the plan as
present ed. He had said that the plan as
proposed would seriously undermne the
regul atory authority of the tree and sl ope
district of the Chain Bridge Road and
Uni versity Terrace.

| think he said that in his
witten coments and at the hearing. He said
It would be reckless if the Board were to
proceed i n approvi ng the devel opnent as it is.
| think all parties seem to agree that
residential developnent was appropriate in
that area. |It's just that the extent of the
devel opnent in this case was too nuch and t hat
It would cause damage to the preservation of
the trees as one factor.

| think I'm going to pause here
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for now and | et sonebody el se coment if they
woul d |1 ke.

CHAl RPERSON GRI FFI S: Very well.
O hers? | would take a little bit of issue,
al t hough | understand your citing of the Chain
Bridge Overlay, 1565. 2, | believe, you
I ndi cated which outlines the general purposes
of the overlay district. Doesn't it then go
to specifics on howthat is to be neasured in
terns of conpliance with the purpose and al so
does not 2516 get further into specifics.

My point being often tines we | ook
at or are asked to look at the general
di rections and whether their applicants or the
decisions or proposed plans conply wth
generalities.

| woul d be hesitant to say clearly
this doesn't neet the purpose and, therefore,
that is the basis of denying an application,
but rather, and I am agreeing with you that
you are going further into the details of how

t hat general paraneter of conpliance with the
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overlay is neasured and is either made or not
made.

M5. MLLER |  understand what
you' re saying because normally we don't find
a requlation is violated if only the purpose
I's violated. W go to the specific
requi renents that follow the intent and the
purpose. That's why | think that this case --
I'"'m not saying that | certainly don't find
that the specifics were violated.

| think we can discuss that if we
want to wth respect to how you consider a
lot, you know, whether they violated wth
respect to how many trees are on a |lot.
There's interplay here because 2516 refers to
the intent and the purpose of the regul ations
of this title and that is why | find they
violated the purpose and the intent of the
overl ay under 2516.

MR, PARSONS: GCkay. | understand.

V. M LLER: Not that they

vi ol at ed Chapter 1565.
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CHAl RPERSON (Rl FFI'S: M. Par sons,
Ms. MIller, does the Ofice of Planning's
report al soin sone respects substanti ate your
positions if | look at hearing both of your
causes and deliberation in terns of the
nat ural topography.

M. Parsons al so tal ked about the
character. They are indicating that there was
-- they were recomendi ng just one ot to be
removed but in the larger picture of the
density or the layout, is Ofice of Planning
in that aspect in accordance wth your
positions?

MR PARSONS: If the applicant
wants to retain these size buildings, and |
said | wouldn't get into design but |I've done
it, I mean on nmy own, | can't inmagine nore
than seven houses on this project. That is
what | nean as | said earlier is to build on
the plateaus and not encroach on the area
where the sensitive trees are. As well as

hopefully elimnating the houses along the
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r oad.

CHAl RPERSON @RI FFI S: Excel | ent .
Yes?

M5. M LLER Just picking up on
your question, | nean, | think we also need to

| ook at 3104.1 as a special exception and it
says that, "Wuere it is authorized to grant
speci al exceptions, wherein the judgnent of
the Board the special exceptions will be in
har nony wi t h t he general purpose and i ntent of
the zoning regulations and zoning maps and
will not tend to affect adversely the use of
nei ghboring property in accordance wth the
zoni ng reqgul ati ons and zoni ng map."

The Ofice of Planning, | nean,
the submtted several reports. | have in ny
notes, at least, in their first report, which
I's Exhibit 54, that they said, "The intent of
the CB/ UT overlay may not be realized on al
the lots as the | ot occupancy and i npervious
surfaces are maximzed and not mnimzed as

recommended by the overlay." They stated that
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on page 9 of that report. | don't think they
changed their position.

CHAl RPERSON Rl FFI S Ri ght .
Ckay. Is there address to the DDOT report?
DDOT had found that there was not. They were
first concerned about the narrow ng of the
proposed driveways of |ess than 20 feet but
they were accepting of the proposal to
accomodat e that based on site Iines and al so
the talks of potentially installing concave
mrrors.

M5. MLLER R ght. They accepted
that for the purpose also of preserving nore
trees.

CHAl RPERSON GRI FFI'S:  Ckay. There
I's nothing substantial on that. Let's nove
then to Departnment of Health which was
providing analysis and report to the storm
wat er managenent plan. Is there detail or any
requi rement to address that in the findings or
any of the deliberation and findings of Board

menbers? M. Parsons talked on it a little
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bit.

| believe what you were getting
into is the amount of intensity in laying it
in for that anount of housing and also in
terms of the location of those houses. I's
there additional comments on that?

MR, PARSONS: Regarding the storm
wat er ?

CHAl RPERSON GRI FFI'S: Ri ght.

MR, PARSONS: Wll, | think |
menti oned earlier the techniques that are
being used or proposed here are so highly
dependent on mai ntenance that if this project
had the luxury of a storm sewer on Chain
Bri dge Road or connecting into a storm water
system | wouldn't be as cautious as | am
That is, we knowwhat it's discharging into or
what i1s happening downstream It is private
property and park | and beyond and that's the
concern.

W t hout a hi gh | evel of

mai nt enance, which one could presune wth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

22

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

homeowners of this caliber, if you wll,
econom c caliber, that it woul d be done. But
if it isn't, the inpervious surface here is
such that | see, I'll use the word, potenti al
cat astrophi c probl ens downstream That is the
concern.

CHAI RPERSON GRI FFI'S:  Okay. Very
wel | . O hers? Any other coments or
el ements? Specifics?

M5. M LLER: Just on that point,
DOH did have a report attached to Exhibit 54
of Ofice of Planning's original report. I
believe in that report they did not express a
concern but that was witten also before --
they didn't listen to any of the testinony
that we heard.

That was witten earlier on. They
made the point the detailed plans would be
reviewed prior to issuance of the building
permt. |In any event, unlike the testinony of
M. Eutsler from Urban Forestry DOH didn't

have the benefit of reviewng all the
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testinony in this case.

MR, PARSONS: | think that is a
very good point and it is true of the Ofice
of Planning's report as well. It was at the
beginning of a process and we watched the
evol ution of it.

CHAI RPERSON CGRI FFI S: Good.
Q hers?

MR PARSONS: M. Chairnman, |
should say for the record that | read in its
entirety the transcript of the l|last hearing
where | had to leave early. | just want to
make sure.

CHAl RPERSON @RI FFI S: Ch, good.
Yeah. Excel | ent point. Appreciate you
bringing that up. GCkay. Is there any others?
Any other topical elements that need to be
addressed in this prelimnary deliberation?
s there action proposed by the Board?

MR PARSONS: M. Chairnman, |
woul d nove t hat we di sapprove this

application.
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CHAl RPERSON GRI FFI S: s there a
second?

MR, ETHERLY: Second, M. Chair.

CHAl RPERSON GRI FFI S: Excel | ent .
W have a notion before us that has been
seconded. Let nme hear further deliberation
then on the notion. M. Mller?

M5. MLLER | was just going to
say there are aspects of this proposal that
were certainly attractive and | do think it
has potential but the major factor here |
think is that it was just too nuch for this
| ocati on under this overlay.

CHAI RPERSON CGRI FFI'S: O hers?

MR, ETHERLY: Thank you very nuch,
M. Chair. As seconder of the notion | wll
associ ate nyself with both the coments and
remar ks of ny coll eagues and M. Parsons and
Ms. Mller. | felt comng into this case
where we were essentially was dealing with the
a patient that still needed fairly major
surgery.
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| think both M. Parsons and Ms.
Mtten -- Ms. MIller, I"'msorry, hit it right
on the head in ternms of addressing what |
think are substantial concerns with regard to
the preservation of the tree system as we
currently see it on this property.

M. Parsons was right on target in
hi ghlighting | think what was fairly dami ng
testinmony fromM. Eutsler with regard to the
nmeasures that were proposed for the mtigation
of inpacts on the trees here.

| want to highlight, as M.
Par sons did, the extraordi nary anount of work
and effort that was placed on this application
wth regard to trying to address sone of the
concerns but | think there was a fairly high
bar set by the testinony offered by M.
Eutsler in a very credible way.

Clearly there was a lot of back
and forth about M. Eutsler's understandi ng
of the technol ogi es and techni ques that were

proposed for the property, dueling experts at
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alternate times wth regard to those neasures.

| think at the end of the day it
was very inportant to take a step back from
what was fairly strong | anguage and prose used
by M. FEutsler and try to really |Iook
objectively at what the inpacts were going to
be and whether or not in realistic fashion
those inpacts were going to be mtigated by
the nmeasures that were proposed. I n doing
that | sinmply did not find the applicant to
satisfy the Dburden under the zoning
regul ati ons.

| think further as we discuss a
little bit regarding storm water nanagenent,
| think there continue to be significant
concerns that remai ned unaddressed after our
final hearing on this application. W had
substantial di scussion, | believe, onthe part
of adjacent property owners, the party in
opposition, and other persons in opposition
regarding currently existing flooding on the

property and concerns that the proposed
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application would augnent flooding as it
currently occurs on the property.

| can't say there was a trenendous
anount of confort, if youwll, created by the
proposed stormwater nmanagenent plan. Again,
dueling experts that offered at tines
contrasting visions of what would happen on
the property. | understand again, as M.
Par sons indicated, that substantial lifts, |
think, were undertaken by the applicant to
address these issues.

| think at the end of the day
considering the topography of the subject
property, consi deri ng t he vol une of
devel opnment on the property, | think the bar
sinply would be too high for the application
as it is currently proposed to satisfactorily
address both storm water nanagenent concerns
on the site and, as has already been
di scussed, the preservation of existing trees
on the site. Thank you M. Chair.

CHAI RPERSON GRI FFI S: Excel | ent .
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Thank you very nmuch. O hers?

MR MANN: The only thing | have
toadd -- well, first, | agree with everything
that | have heard so far. | don't have any
I ssues with anything that any of the other
menbers have raised. The only additional
information | would add is | also thought it
was  usef ul t hat M . Eut sl er provi ded
I nformation that hel ped put out eval uation of
the tree and sl ope overlay into a |l onger-term
per specti ve.

| think the applicant was clearly
trying to address the i nmedi ate ram fications
of what their project was going to do the
trees but I t hought Ur ban Forestry
Adm ni stration all owed us to take a | onger and
| arger perspective to understand what the
obj ectives of tree preservation really are.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you. OQhers? | think it is very well
framed. | think |ooking at the criteria for

2516 in itself lays out fairly stringent
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requi rements that need to be net or at |east
assessed by the Board. What |'m hearing is
that the majority have a feeling it has not
been net in nunmerous ways.

| would also tend to agree wth
t he comments bei ng nmade that the overlay, the
tree and slope overlay, add an additional
burden, lets say, interns of how one | ooks at
the siting and the proposed devel opnment and,
therefore, <create specifics in terns of
adverse affect on the character or the
potential for future devel opnent.

We | ooked at ingress and egress.

W | ooked at the physical trees, the | ocation,

the inpervious area, although -- well, the
storm water nmanagenent plan. VWhat is
Interesting in this case is that | found it

much nore inportant and integral to the
presentation and the success or failure of
this proposal was the construction neans and
met hods which we don't often get into because

we don't find that it raises a zoning issue.
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However, wth the confluence of
the requirenents of the tree and sl ope overl ay
and 2516 and overall the special exception
criteria, | think nmeans and nethods were an
| nportant aspect to how you were going to
I npl enent this.

M. Mann' s comrent s and
recollection of the testinony is critical to
this because we are | ooking at not just that
they can be done or the inpact of what it
would be the first day, but rather we are
| ooki ng at what is the inpact down a certain
period of tine. | think that fascinatingly
goes to how the overlay folds into 2516 and
addresses the character of the nei ghborhood.

| don't agree necessarily wth
what M. Parsons would redesign in terns of
noving things off the street or not, but |
think he said it well that is not our purview
here to redesign this. There are issues, |
believe, of great concern in reviewng this

site plan that touch on nunerous el enents and
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| Ssues.

One of it is the siting of each of
the lots and the nunber of the lots and how
each of that has, as you all have articul at ed
well, | believe, not only the potential but
perhaps we have seen evidence and strong
testinony that it would, in fact, have an
adverse i npact and affect.

Wth that then | will let it goto
anyone else who has | ast comments, cl osings.
Very well, if we have no ot her comments, we do
have a notion before us and it has been
seconded. | would ask for all those in favor
signify by saying aye.

ALL: Aye.

CHAl RPERSON GRI FFI' S:  And opposed?
Abst ai ni ng? Very well. Wy don't we record
t he vote.

MR MOY: Yes, sir. The staff
woul d record the vote as five to zero to zero.
This is on the notion of John Parsons to

di sapprove or deny the application. Seconded
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by M. Etherly. Al so in support of the notion
M. Giffis, the Chair, Ms. MIller, the Vice
Chair, and M. Mann.

CHAI RPERSON GRI FFI'S: Good. Thank
you very nmuch, M. My. Let's nove ahead
t hen.

MR MOY: | believe the next case
for decision, M. Chairman, is the appeal case
which is Appeal No. 17532 of AppleTree
Institute for Education Innovation, Inc.,
pursuant to 11 DCVR 3100 and 3101, from the
adm ni strative decision of the  Zoning
Adm ni strator, Departnment of Consuner and
Regul atory Affairs to require BZA speci al
exception approval for a proposed addition for
a public charter school.

The Appellant alleges that the
Zoning Adm nistrator erroneously relied upon
the Zoning Comm ssion's February 13, 2006,
energency rul emaki ng to requi re addi ti onal on-
site parking spaces. The subject property is

| ocated in the R-4 District at prem ses 138
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12th Street, N.E. That's in Square 988, Lot
820.

On Novenber 21, 2006, the Board
conpl eted public testinony, closed the record,
and schedul ed its deci sion on January 9, 2007.
The Board requested the follow ng -- rather,
the Board requested a nunber of post-hearing
docunent s i ncl udi ng proposed findi ngs of fact
and conclusions of law. Al these docunents
were filed tinely and staff has identified two
potential prelimnary matters and I'Ill raise
those as | go through the filings.

The first filing is a letter from
ANC- 6A to docunment their voting for great
wei ght and that is identified as Exhibit 31 in
your case folder. W also have a filing from
the Northeast Neighbors for Responsible
G owth, party in opposition, identified as
Exhi bit 32.

In this filing the opposition
party al so included copies of certificate of

occupancy which the Board did not ask for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

other than fromDCRA and I'lI| |eave that for
the Board to define rather broadly or narrowy
for acceptance into the record.

There is also a filing of the
appel lant in response totheintervenors reply
brief. That is identified as Exhibit 33. W
al so have the proposed findings of fact and
conclusions of law from the appellant, from
the party in opposition. Those are identified
as Exhibit 35 and Exhibit 36 respectively.

Finally, M. Chairman, we have a
potential prelimnary matter which is the
notion to enlarge tinme to accept DCRA' s
proposed findings of fact and concl usi ons of
| aw to submt on January 8, 2007. That shoul d
be Exhibit 37. O course, the draft proposed
order which is Exhibit 38 from DCRA. Does
that nmake any sense, any of this, M.
Chai r man?

CHAI RPERSON GRI FFI' S:  Tot al sense.
However, what is your first prelimnary

mat t er ?
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MR MOY: Exhibit 32 which is the
filing from the Northeast Neighbors for
Responsi bl e G- owt h.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR MOY: I only raise that
because t he Board requested, or rather all owed
DCRA to file additional certificates of
occupancy to denonstrate previous use. Only
DCRA and the party in opposition did |ikew se
so | leave that to the Board whether that was
your intent or not --

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR MOY: -- to allow from other
parties.

CHAl RPERSON GRI FFI S: ["I'l hear
fromot her Board nenbers but | thought we ki nd
of sent themout to find whatever they could
in that respect. There is no reason | would
say to preclude that Exhibit 32 fromcomng in
unl ess others have different opinions. Not
noting any different opinions |I'll nove that
I n.
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The second is a bit nore of
concern to ne in ternms of the notion to
enlarge tinme. Let ne just hear coments on
t hat . It was delivered to us actually
yesterday. Let's briefly get into that.

Ms. MlIler.

M5. MLLER | don't have a
probl emaccepting that into the record because
It's a consent notion and it was supported by
good cause for filing late in that | believe
the attorney was ill and no parties have
clainmed prejudice as a result.

CHAI RPERSON GRI FFI'S: D d you have
time to reviewit or read it?

M5. MLLER | did.

CHAI RPERSON CGRI FFI'S: O hers?

MR MANN: I"m not particularly
concerned about the fact that it was delivered
as of yesterday. |If it had been this norning
that m ght have been a different situation.

CHAI RPERSON CGRI FFI'S:  Perfect.

M. Etherly, any concerns?
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MR, ETHERLY: No objections.

CHAI RPERSON R FFI S: Good. W
take it as a consensus then and we'll also
accept that into the record. So we have the
record full, M. My, | don't think there are
any other prelimnary matters then attended to
that and we can nove ahead wth our
deli berations. |Is that correct?

MR MOY: Yes.

CHAl RPERSON GRI FFI S: Thank you.
Then let's do. To frane this alittle bit in
nmy perspective, all appeals have their
conplications and difficulties. This appeal
in particular | feel, although we are put into
t he shoes of the Zoning Adm nistrator, | feel
badly that the Zoning Adm nistrator had to
|l ook at this in many respects but the fact
meaning we had a text anmendnent that was
I npl enent ed.

There was an application that was
apermt, let's say. It obviously had to cone

in under review of that new text. As t he
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Board nenbers know, not often when you wite
t hings are things perfectly clear or, in fact,
specifically set.

| guess ny concern, just to put it
on the record, is | feel as though we are
testing the changes in the zoning regul ations
based on a specific instance. Sonetines that
wor ks wel | . I don't think that worked
particularly smoothly in this case.

Let ne also say in assessing, as
we'll get into the details, fundanentally
reading the regulations now over and over
again and howit deals wth the public schools
and it deals wth public schools and
residential areas, | think it was an excell ent
update of our regulations to include public
charter schools in the definition of public
school s.

| would add to ny own assertion
and anal ysis of the regulations in its direct
reading that, in fact, DCVR Title 11 deals

differently with public schools than it does
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W th other structures or uses in a residenti al
area and, in fact, is less restrictive. That
IS shown in nunerous ways.

However, dramatically in ways of
hei ght which it is allowed to be far in excess
of that of a matter of right residential
structure. That is one elenent that was
changed by the Zoning Conmm ssion but it was
not changed in terns of its |less restrictive
nature. Although it went from90 feet in two
of the zoned districts to 60 feet, of course,
the matter of right height is 40 feet.

My point being as | |ooked at this
in the very beginning and now will get into
this deliberation, | |ooked at the zoning
regul ations as being less restrictive inits
designation and form ng, massing of public
schools in the residential districts. That
being said, I'll openit upto others to begin
direct deliberation on the appeal el enent.

Ms. Mliler.

M5. MLLER  Ckay. The appell ant
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in this case appealed basically on four
grounds. | want to start wth whether or not
t hey were exenpt from206. 1 pursuant to 401. 1.
Then | guess | should -- let nme back up.

| think the error alleged is that
the ZA required BZA approval for AppleTree,
which is a charter school, enl argenent and use
as a charter school as a special exception
pursuant to 206.1 and required AppleTree to
provi de 10 parki ng spaces on site.

| think, as you were saying, this
cane about because Zoni ng Comm ssi on enact ed
on an energency basis 206.1 which said use as
a public school that does not neet the
requi rement of Chapter 4 of this title, or as
a private school shall be permtted as a
special exception in an R-1 district if
approved by the Board of Zoning Adjustnent.
Charter schools have been determned to be
public school s.

The first issue presented, or at

least | would like to address, is whether
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Appl eTree is exenpt from 206.1 pursuant to
401. 1. That cones into play because 401.3
sets forth mnimum/| ot area and m ni rumw dt h
of lot requirenents for various structures.

The public school was set forth in
that chart and there is no dispute that
Appl eTree does not neet those requirenents but
401.1 provides an exception to structures
meeti ng those requirenents.

It says, "Except as provided in
Chapters 20 through 25 of this title, in the
case of a building | ocated May 12, 1958, on a
lot with ot area or width of |ot or both,
| ess than that prescribed in 401.3 for the
district inwhichit is |ocated, the building
may not be enlarged or replaced by a new
building unless it conplies wth all other
provisions of this title."

If you translate it, | think that
means it can be enl arged or replaced provided
it conplies with other provisions of this

title and Appl eTree was doi ng an enl ar genent
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her e.

CHAI RPERSON GRIFFI'S: D d you say
transl at ed?

M5. MLLER That's the way |
interpret it. | think the first question is
does Appl eTree fall within this exception. |
think there is no dispute it was inproved
before May 12, 1958. There's no di spute that
it doesn't neet the ot and -- it doesn't neet
the requirenents set forth in 401. 3.

Then the question is does it
comply wth all other provisions of this
title? | think DCRA and the intervenors say
that it doesn't conmply wth the parking and
that's when we got into parking. There are a
few different issues that skip around.

CHAl RPERSON @RI FFI S: | think
that's on track.

M5. M LLER Ckay. If we go to
t he parking, the appel |l ant says it does conply
wi th t he parking because it has been certified

as a contributing structure in an historic
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district. We have consistently interpreted
2100.5 as exenpting those buildings from
addi ti onal parking. Therefore, they say there
IS no additional parking required and woul d
agree wwth that. Should we discuss that one
first? Do others have differing views on
t hat ?

CHAI RPERSON CGRI FFI'S: Why don't - -

MS5. M LLER There's nore to say
about it actually.

CHAl RPERSON GRI FFI'S:  Yes, but why
don't we start with your di scussion on 206 and
al so 401.

M5. MLLER And then go back to
t he parki ng?

CHAl RPERSON GRI FFI'S: Yes.

M5. MLLER  Ckay.

CHAI RPERSON GRI FFI'S: | think they
are distinct and they break down into those
el ement s. | appreciate it. That's an
excellent outline of your deliberation and

analysis. | think | agree. Let ne pose what

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

| saw.

First of al |, heari ng t he
testinmony of the Zoning Adm nistrator here
before us and in the appeal, it was very
apparent there was great concern as there was
new text to review and approve or deny permt
applications based on the exact intention and
the letter of the Zoning Conm ssion.

Qoviously that is |audable and
what should be done. However, now we are
faced with stepping back from that instance
and |l ooking at it nore globally. Again, | go
back to ny difficulty in reading the
regul ations and reading the letter and the
I ntent of 401.1.

| think as you look at, and we
have t he mar kup fromthe Zoni ng Comm ssi on, of
course, of the text and their anendnents in,
and you | ook at the extent and t he sections of
400 that it went into and then 206 and the
extent of which it was deliberated and changed

in 401.3, the calculation is the sane. Yet ,
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401.1 stood as we read it today. The letter
and the exact reading and the exact letter of
that exenpts this application.

| don't see how | can nove any
other direction without reinterpreting which
woul d essentially berewitingthe regul ations
by a decision in that manner. | obviously
can't get into the head of the Zoning
Commi ssioners but in many respects their
deci sions need to |live beyond t he persons t hat
tal ked about it and have to be deliberate, or
rather have to be usable in their witten
form

| think that we are left wth
401.1 for today as it is witten. Therefore,
| believe that it is an exenption clause of a
lot that is in existence May 12, 1958, and
this application, or rather permt, did fit
Wi thin that paranmeter. O hers?

M5. MLLER Yeah. | just want to
add the next argunent, | think, of DCRA. The

I ntervenor said even if they fell wthin the
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exenption that the Zoning Conmm ssion really
intended to elimnate that exenption for
public school s.

CHAI RPERSON GRI FFI'S: Ri ght.

M5. MLLER And it's not witten
anywhere so we had to ook within the record
as to what is the evidence in the record. |
agree wwth you that the evidence, | think, is
to the contrary that they did this rul emaking
tw ce. They anended the regulations that
surrounded this particular regulation so it
was basically in their face in the text.

Also not only was it in the text
that they were |looking at but there was
attached to, | think, the appellant's pl eadi ng
e-mails that show that this precise i ssue was
brought to the O fice of Planning's attention
before the second reading and no change was
made.

| think it's hard for us to just
| eap to the conclusion that -- well, | think

the Zoning Adm nistrator said this nust have
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been an oversight. | think that is a big |eap
for us and | don't think it's appropriate
under proper statutory construction.

CHAI RPERSON GRI FFI'S:  Excel | ent .

MR MANN: I also think it's
fairly easy to agree with that position. It
just seens like it is bolstered by the fact
that even the definition of public school was
changed which neans that there were certain
attention to detail paid that seens like it
would have been, | don't know, al nost
| npossible to believe that an oversight was
made that 401.1 couldn't have been changed as
wel | .

CHAI RPERSON  GRI FFI S: Ri ght .
Good. Ckay. Anything el se on that aspect
then? Let's nove into the | ast piece of that,
of course, which is unless it conplies with
all other provisions of this title which gets
Into the parking provisions and whether it
was, in fact, in conpliance with all of the

ot her provi sions.
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This, again, is a very conplicated
one only because of the fact of the
regul ati ons change t he desi gnati on of use t hat
may have been consistent with a property that
exi sted before t he regul ati ons wer e
enforceabl e, neaning the designation of this
-- well, | would say to begin with | believe
it is ny deliberation that one of the findings
of fact is that this building was not built as
a residential and it is a different form and
mass than the surroundi ng residential.

As we |ook at the history of its
use in the past Cof Gs it was up to the date
clearly not residential but was designated,
al though not on the actual C of O we could
find that it would fit within the designation
of la private club which would be an al | owabl e
use in the R4 district. Wat was the parking
requi renent? What was actually provided and,
t herefore, what woul d be necessitated in the
provision of the now as proposed charter

school ?
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W had in the presentation
differing views of it. | was not so persuaded
by t he Zoni ng Adm ni strator in saying what the
Zoning Adm nistrator needed to do was go in
and see how many legally fit on the site. |
think, again, it's adifficult position to be
In as we aren't |ooking at, one, a striped or
even counted parking positions in the Cof O
for one, or even in the existing condition.

However, there are a couple of
things that led ne to believe that we woul dn't
go and redesign it to maximze the |egal
spaces because, one, when it was originally
built there was a structure, an accessory
structure that was not used for parking which
was renoved. There was an ori gi nal assunption
that the entire area wasn't parked.

There was a chain link fence with
an opening that obviously would mnake it
difficult as we sawin sone of the diagrans to
do a total of upwards of 10 spaces or nine.

There i s an egress there that was accomodat ed
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down. There are obviously egress areas. Then
there are drive isles and the |like. Wat we
are charged with, of course, is to |ook at
what shoul d have been the exact spaces that
woul d have been provided. ['Il openit up for
peopl €' s di scussion on that.

M5. MLLER  This was basically |
t hought very nessily presented. | think the
guestion here was the regulation says no
addi ti onal spaces and the question was what
was there before? How many woul d be -- what
woul d be additional ? | don't think the Zoning
Adm ni strator had really properly determ ned
what was there before.

We have di scussed the question of
It isn't just what may have been required for
the use that was all owed because spaces nmay
have been credited. | think it |ooked to be
that case that the previous use may not have
been able to fit the anount of spaces that
were required as well.

| think what we ended up doi ng was
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| ooking and seeing how nmany spaces would

actually fit there. | believe the appellant
has said three. It wasn't that they weren't
wWilling to provide nore but that nore did not
fit there.

| don't think there was evidence
in the record that the previous use had nore
than three spaces. | think there was only
evi dence that | ooking at a chart the previous
use m ght have been required to but that may
have been wai ved and credited.

CHAl RPERSON GRI FFI S: Good. I
think it is sonmewhat conplex in its |ack of
specific facts. | don't disagree that the
Zoning Adm nistrator should have |ooked at
this and saying how did it conply with the
previous wuse and nmaximze the parking.

However, then we had anecdot al
testinony and sone evidence that they could
stack parking in it. They could fill the
entire area and park it up. That to ne was

fine. However, that wouldn't go to satisfy
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the required parking so we had to step back
fromthat.

It's an interesting piece that |
think one of the briefings put in there the
illustration of you wouldn't count -- this
Isn't exact but they give you the illustration
you wouldn't count the parking if you were
parking the entire front vyard. | thought,
wow, that opens up a Pandora's Box because, of
course, we don't allow parking in the front
yard.

It held sonme truth to ne in ny
t hought process because it isn't |ike we would
just go and | ook at the existing condition and
see how nmany were dunped there but rather how
It would have -- in review and i ssuance of a
Cof Ohowit would have conplied. Based on
the history obviously we have the potential
for some grandfathering.

So | amin agreenent wth you as
we | ooked at the |ogical |ayout, the existing

condition that the assessnent of three that
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were provided would be a correct calculation
on the existing lot. Ohers? | think that
goes to the two instances which, again, are
the substance of what we are tal king about
her e.

One is the addition to the
structure. The other is the use change. Both
of those are factored into | ooking at is there
nore parking required. | think each is
addressed in |ooking at the previous
condi tion. The requirenent for the private
club and then the requirenents for a charter
school and how it is calculated based on the
exi sting condition and then the provision of

free parking. Ohers?

M5. MLLER |I'mjust not sure if
I follow your | ast poi nt because ny
understanding of 2100.5 | believe is not

af fected by the change in use. No additional
parking would be required because it's an
hi storic structure regardl ess of its use.

CHAI RPERSON GRI FFI'S:  Ri ght.
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M5. MLLER You're saying its use
Is just affected by 206.17?

CHAI RPERSON GRI FFI S: No. What
I|'"'m saying is both of those elenents were
addressed by the Zoni ng Adm ni strator and had
to have been addressed inits first revi ew and
whether it would be in accordance wth the
regul ati ons. | agree with you that 2100
addresses each of those whether it be use
change and/or the addition to the structure.

Ckay. \Wat el se?

M5. M LLER If we find, which |
woul d, that AppleTree is exenpt pursuant to
401.1, then we don't need to reach the other
I ssues that were raised but not really fully
addressed at the hearing with respect to the
actions of the Zoning Conm ssion such as
whet her the energency rules were in effect or
whet her there actually was an energency.

| would suggest we don't even
reach that because if we find that they're

exenpt even if they were in effect. We're
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assum ng they were in effect.

CHAl RPERSON GRI FFI S: Agr eed.
O her el enents?

MR.  ETHERLY: If | mght, M.
Chair, as we nove into deliberation, could I
inquire what then would be your parking
nunmber? | think I"'minclined to foll ow your
argunent but perhaps |'mjust foll ow ng up on
Ms. MIller's question of, let ne just nake
sure | understand you, what woul d your parki ng
nunber be.

CHAI RPERSON GRI FFI'S:  The parki ng
nunber woul d be the mai ntenance and provi sion
of three spaces. There were argunents in
every direction on that. There were argunents
that it should be reviewed and required to
maxi m ze the anount that you can or was put
t here. There was the other extrene which
said, "Look, yeah, there's nothing striped.
There's not hing saying parKking. There's no
par ki ng sign. Then we have no parking."

| don't agree wth either of
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t hose. | think there is a rationale in
bet ween and that rationale in between does go
to looking at how it could be parked in
accordance with the size of drive isles, but
al so in accordance with the structure that is
currently there. | add the chain link fence
as one of the structures there because, if I'm
not m staken, there is evidence in the record
t hat shows that was a pernmanent construction.

All of that is the foundation of
previous approvals of which | am not
questi oni ng but rather building the foundati on
and getting to today's existing condition.
Wth that, | was | ooking at the cal cul ati on of
what woul d have been required, what was then
provided based on the existence of the
structure, and then al so based on the historic
character of the building.

M5. MLLER | just want to add
that in the brief of appellant in response to
intervenor's reply brief at page 4 they

di scuss about how they made a good faith
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attenpt to determ ne how nmany spaces could
constructively fit on the property. They cane
up with three spaces.

| don't think we had evidence to
the contrary. W had evidence that the club
m ght be required to have seven spaces but we
don't have any evidence that they actually
have seven spaces or seven spaces could
possibly fit there. W only heard testinony
about stacking sonetinmes for club nights.

CHAI RPERSON GRI FFI S: Ri ght. The
architect's testinony that they were assum ng,
al t hough not hi ng was mar ked, striped, or noted
in the C of O that they were assum ng that
there were three there based on the size,
access, ingress, egress of the fencing and t he
size requirenents. Oher issues or elenents?

M. My, do you have in your
possessi on any - -

MR, MOY: Yes, sir.

CHAI RPERSON (RI FFI'S: -- absentee

bal | ot s?
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MR MOY: | was going to bring
that to your attention.

CHAI RPERSON CGRI FFI'S:  Excel | ent.

MR MOY: Carol Mtten, who, of
course, has al so participated on the case, has
filed an absentee ball ot with rather
substantial cooments. | don't know whet her or
not you would like the staff to read her
conment s.

CHAI RPERSON GRI FFI'S:  Two t hi ngs.
| would |ike you not to indicate what her
actual vote is, if possible, and then to read
any of her coments on her ballot. | think
that would be instructive for our own
deliberation at this tine.

MR MOY: Yes, | can. "The ZA,
Zoning Adm nistrator, determ ned three areas
of nonconpliance with the zoning ordinance,
two related to the issues raised by the
appellant in Section 401.1, the area and | ot
width requirenents, and the third related to
requi red parking.
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As to Section 401.1 the Section
does not speak to the use of the property. It
appears that the ZA infers that t he
enl ar genent permtted by Section 401.1
anticipates no change in use. | appreciate
that the ZA was sensitive to the Zoning
Conmi ssion's concern regarding |lot area and
lot width requirenents as they applied to
public schools as expressed in the energency
r ul emaki ng.

However, the specialized condition
addressed in 401.1 was not discussed by the
Zoning Comm ssion in approving either the
energency  or the subsequent per manent
r ul emaki ng. To the extent that 401.1 is
ultimately i nconsistent wwth the Conm ssion's
Intent but remains neaningful on its own
terns, then it is the flaw of the Comm ssion
I nteracting the rul emaking, not an area of
I nterpretation for the ZA

The third issue, the parking

I ssue, is the basis for ny vote. The BZA
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heard testinony as to the existing nunber of
par ki ng spaces. The ZA testified that he
determ ned that six conpliant parking spaces
coul d have been configured on the property for
pur poses of establishing the existing nunber
of parking spaces.

It is appropriate to adopt this
nunber in the absence of facts to the
contrary, specifically an indication on the
prior C of O as to the nunber of existing
par ki ng spaces. No such indication on the C
of Oexist. The ZA consistent with his goal
of conpliance first would appropriately
Interpret the existing condition to achieve
the greatest degree of conpliance for the
existing use, i.e., private cl ub.

Further, we have testinony from
t he nei ghbor, M. Foley, that the fornmer user
did seek to maxi m ze the anmount of parking on
the I ot using stacking. This reinforces M.
Crews' conclusion that the maxi mum nunber of

| egal spaces shoul d be assuned in the absence
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of facts to the contrary.

Therefore, because the applicant
provided only three parking spaces thereby
reducing the nunber of existing parking
spaces, which is not permtted under Section
2100. 5, what ever di sagreenents there may be as
to the interpretation of 2100.5 as it relates
to additions greater than 25 percent, there
has been no di sagreenent in ny experience on
the BZA that the nunber of I|egal parking

spaces may be reduced from the existing

nunber . "

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very nuch. | think that is well
st at ed. | noted that M. Crews actually

stated in his testinony, and | wote the quote
In nmy own notes, that the property "never had
six or five spaces on the site but could.” |
think that is what Ms. Mtten was actually
I nferring al so. There are two elenents to
that to address that | see.

First, there was a permtted
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construction of that fence which precludes
five or six as | see all the layouts and the
iterations. | don't disagree that M. Crews,
the Zoning Adm nistrator, should have | ooked
at how many coul d have been provi ded or shoul d
have been provided according to the
regul ati ons.

The stackable, |'mnot sure why we
are even tal king about because unless there
was sone sort of relief provided by this Board
for that, they never would have been able to

be counted as conplying with the regul ati ons.

Again, | go back to trying to establish
whether it was striped or wasn't. | find that
three seens to be the nunber -- not seens to
be.

Three is the | ogical nunber based
on the size of the surface area, the existence
of the egress stairs, the AC units, and the
gate nost inportantly which creates a drive
Isle. Wien you have the dinensions that we

have, | don't see how you fit nine by 19
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spaces in anynore than three.

Yes.

M5. MLLER | also want to
comrent that figure of five or six spaces,
what ever that was, that was determ ned after
M. Crews nmade his decision on the AppleTree
case. If yourecall in his letter saying that
t hey needed parking, he said they needed 10
spaces in accordance, | think, with the 206.1
or whatever, you know, 10 spaces per use as a
public school.

He didn't say six and that was
part of our concern that the day before the
heari ng when he | ooked at the property and
took pictures and we said, "How could your
deci si on have been based on that nunber since
you nmade your decision well earlier and you' ve
just taken these pictures.”

CHAl RPERSON GRI FFI S: Ri ght . I
think that is well said. I think it is a
difficult burden for the Zoni ng Adm ni strat or

to look at existing buildings and trying to
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assess when it isn't clear on previous ruling,
previous permttings, or previous rulings,
previous permttings, or previous certificate
of occupancy so | agree.

MR. MANN: | also agree that three
I's the correct nunber. | think that you laid
out the physical reasons why that is the
appropriate nunber. | also sort of disagree
with sone of the corments we just heard on the
absentee ballot that inplies we should be
wor ki ng towards the maxi num nunber.

I don't think that is the
direction that we should be heading. | think
that is why three in this case is nore
supportabl e, particularly given the physical
evi dence that you have outli ned.

CHAI RPERSON CGRI FFI'S: O hers?

M5. M LLER | just want to
address the ANC report to give them their
great weight. | think where the ANC was goi ng
was that the use of a charter school shoul d be

considered a nonconform ng use. | don't
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believe it is a nonconform ng use because use
of a public school 1is allowed in this
residential zone and, therefore, the argunents
that they made with respect to that fail ed.

It's sort of a nonconform ng use
as a public school because it didn't neet the
|l ot and width requirenents. The ANC has nade
several argunents based on the fact that they
characterize the wuse in this <case as
nonconform ng because AppleTree didn't neet
the requirenents set forth in 401. 3.

CHAI RPERSON RI FFI S: Ri ght .
401. 3 doesn't go to use.

M5. MLLER It goes to area,
right.

CHAl RPERSON GRI FFI S: It goes to
the area of the lot and the wdth in that the
use is designated in order to establish what
Is required for the lot wdth and the |ot
area. A public school is a matter of right
use. It's an allowable use wthin the

residential zoned district soit's not as if
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it's a -- the nonconformty of use is not
establ i shed based upon an area of conpliance
or nonconpl i ance.

If the building is five feet
hi gher than is allowed in the zoned district,
It doesn't nake the wuse that fills it
conform ng or not conform ng. That use can be
conforming and the structure can be
nonconf or m ng. Actually, it's incredible
articulated in our regulations as we | ook at
nonconform ng structures with conform ng uses
and nonconf or m ng uses of conf orm ng
structures and vice versa.

kay. What el se? Anything el se?
s there action proposed by the Board?

M5. MLLER | just want to
clarify sonething. It doesn't take away from
what we were saying but they tied this
nonconform ng use i nto 401. 1 whi ch tal ks about
neeting the requirenents of Chapter 20.
Anyway - -

CHAI RPERSON GRI FFI S: Correct.
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M5. MLLER  Ckay.

CHAI RPERSON GRI FFI'S:  1'mgl ad you
braised it and | think we have put it to rest.

M5. MLLER  Good.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se then? |Is there a notion?

M5. MLLER | would nove to grant
t he appeal of AppleTree on grounds that it is
exenpt from 206.1 pursuant to 401.1 and that
it is exenpt from the additional parking
pursuant to 2100.5 and only three spaces are
requi red.

MR. MANN:  Second.

CHAI RPERSON GRI FFI S: Excel | ent.
" mprepared to support the notion. However,
| would have franmed the notion a little bit
differently and found that it was -- the | ast
piece of it, it was in conformty wth the
rest of the provisions of the regul ations.
However, | don't think that is a critica
aspect that will be detrinental in terns of

t he notion noving forward.
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Speaking briefly to the notion, to
reiterate, | think all of this has been well
said and | look further in trying to figure
out the nore current intent and the previous
intent of the zoning regulations is how we
| ook at this.

| also am l|looking at kind of
proposing the worse case scenarios because
that's what we have to do is kind of enlarge
what the inpact is in many ways just to inform
ourselves and then we get to the specifics.
You | ook at it and you say, one, | wonder why
we deal wth private schools and public
schools differently in our regulations but
that's a bi gger discussion.

As we | ook at public schools we
also realize the fact that there are many,
many regul at ory areas or agenci es and el enents

that go into opening a school and placing a

school. | think, one, our own buil ding codes
wi |l indicate how many students and teachers
wll go into structures. That wll be a
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limting factor.

Ve al so have t he heal t h
requirenments in ternms of the age of students
and the Iike. Wiy do | say that? | have
great assurance that our zoning regul ations
play only a small part in making sure that the
heal th and safety i s ensured as we go forward.

However, the specifics of this, |
think, it has already been delivered and
directly stated that this, in fact, under
206.1 and 401.1 with the new text creations
was exenpt from that lot or wdth area
requirenents.

This is a matter of right use and
that it did conply with the other provisions
wthin the title. QG hers? Anything else?
Very well. W do have a notion before us. It
has been seconded. | would ask for all in
favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S:  Opposed?

MR MOY: Staff would record the
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vote as four to zero to zero. This is on the
notion of Ms. MIler, the Vice Chair, to grant
the appeal. Seconded by M. Mann. Also in
support of the notion the Chair, M. Giffis,
and M. Etherly. As | said earlier, we do
have an absentee ballot fromCarol Mtten and
her absentee vote is to deny the appeal. That
woul d give the resulting vote of four to one
to zero.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you very much, M. My. | believeit is
clear on the elenents of what Ms. Mtten was
denying the appeal on. | appreciate you
reading that into the record for our own
I nformation and deli beration. Very well. |Is
there anything el se on that case?

MR, MOY: That conpletes that
particul ar case, sir.

CHAl RPERSON GRI FFI'S:  Good. It's
nmy under standi ng that we have one nore snall
matter before us in our neeting. s that

correct?
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MR, MOY: Yes, sir.

CHAl RPERSON R FFI S: Excel | ent .
Wiy don't we nove ahead to that then.

MR MOY: Ckay. The third and
final action for the Board this norning is the
notion for reconsideration to clarify the
order in Application No. 17383 of the Lab
School of WAshi ngt on pursuant to 11 DCVR 3126.

The original application was
pursuant to 11 DCMR 3104.1 for a special
exception wunder Section 206 to allow an
I ncrease in student enrollnment from 310 to
330, an increase in faculty and staff from95
to 182, a special exception under Section 206
to permt the use of nearby property at 4749
Wi t ehaven Par kway, N. W Square 1374, Lot 840,
adm ni strative offices for the School and a
speci al exception under Section 2116 to | ocate
accessory parki ng spaces el sewhere than on t he
| ot served at an existing private school
| ocat ed at prem ses 4759 Reservoir Road, N. W,

Square 1372, Lot 25, in the R-1-B zone.
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On Decenber 22, 2006, t he
applicant represented by Pillsbury Wnthrop
Shaw Pittman filed a noti on for
reconsideration to clarify the Board' s order
17383 pursuant to Section 3126 under the
zoning regulations. That filingisidentified
I n your case folders as Exhibit 86.

Also attached to that Exhibit is
their Exhibit or Tab A which recomends
suggested | anguage change for the Board's
approval . Finally, we also have the -- the
of fice has al so recei ved a response whi ch was
tinmely filed from ANC- 3D dated January 4,
2007, and that is identified as Exhibit 87 in
your case fol der.

Staff wll just conclude here and
say that the Board should act on the nerits on
the notion for reconsideration.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch. | think this one neets
its interest for us to consider it as a notion

for reconsideration and | would nbve ahead
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wth that as it is exactly a clarification of
frankly the witing of the order. | think it
IS appropriate to nove ahead with that unl ess
there is any objection from Board nenbers or
comrents. Not noting any, |let's nove straight
ahead.

In looking at Exhibit A | think
there are several things that we need to
address. | don't disagree that clarification
of condition No. 7 is required and | tend to
agree with the proposed | anguage for that as
witten in Exhibit A The first strike of
t hat though, | think, we would renove the | ast
sentence which says, "Unl ess ot herw se
determned by the Board," because | don't
t hi nk that has nuch neaning to that.

Let nme just step back alittle bit
because in | ooking at this application we had
a speci al exception for specific el enents and
not a full speci al exception for the
conti nuance of the school, but rather of the

i ncreased enrollnment, staff, and also the
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par ki ng and how that was to be dealt wth.

The timng went directly to the
provision as it was characteri zed sonewhat in
different |anguage but characterized as a
t enporary provision neaning they were | ooki ng
for a permanent provision of parking and the
applicant, the school, had confidence that
they were going to reach that wwthinthis term
peri od.

What we had indi cated was the fact
t hat once that was done it woul d cone back for
review as a permanent condition. | have to be
honest and say that | never assuned that there
woul d be an event in which the school would
| ook to reduce its enrollnent so | always had
great confidence in the fact that although one
could view this as all they needed to do if
they don't find the parking is revert back to
t he previous order.

| don't think that is a realistic
scenario and so | find the provision as

witten in terns of the five-year term and
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proposed edits of condition 7 suffice to the
intent of the Board and the directness of
t hat .

We have a coupl e of other elenents
in areas | think we need to look at. One is
the footnote No. 3 on that and also the
titling as we were going into it indicating
there would be an increase in enrollnent,
faculty, staff limts and | agree with those
edits.

Addressing footnote 3 it would be
best proposed that, again, the conditions set
forth in this order were to qualify any of
simlar conditions and elenents in previous
order. Now, what does that nean? It doesn't
mean t his superseded everything that was done
previ ously but rather only those el enents that
went to the faculty and staff limts.

| think we can either renove
footnote 3 or <change it to bring nore
clarification. | think it probably is nore

efficient and effective to renove condition
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No. 3. There are other elenents or edits of
the exhibit which I think we can add in, too.
Lastly, the ANC had indicated
their support. However, al so had provision of
edits that indicated the inclusion of the word
"only" as part of the final paragraph in
Exhibit A 1'll hear coments on that.

M5. MLLER First of all, | would
like to commend the parties for getting
toget her and bringing these to our attention.
This is a good wuse of a notion for
reconsi derati on. ['m sorry sone of the
| anguage wasn't cl ear.

| would say that we should delete
the footnote. | think it's probably cleaner
If we do and | think the parties would assune
that the nost recent applies. | think
sonetime down the road in the future in sone
of these school cases it is a good goal
perhaps to get all the conditions in one
docunent so the community and t he school don't

have to search through docunents but this
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isn't the case | don't think so | would agree
we just should delete footnote 3. | think
that was a very good point that the ANC nade
and brought to our attention.

| would agree with you that we
should accept in substance the changes
recoomended to the conditions wth the
exception | think we ought to take out,
"Unl ess otherwi se determned by the Board,"
because | think the only context in which it
woul d be determ ned by the Board would be if
they cane back to us. | don't think we want
to get into these speculative kind of
si tuations.

Wth respect to the word "only"
after adm nistrative use, | would say not. |
don't think that is a provision that needs
clarification. | think it is pretty clear on
its face so | wouldn't change it.

CHAI RPERSON GRI FFI S: Vel | said.
O hers?

MR, MANN: Well, | think | agree
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and it seens |ike the testinony that we heard
inplicitly inplied that it was going to be the
only purpose for that building. It mght be
alittle redundant to have it in there but is
t here any reason not to?

CHAI RPERSON GRI FFI'S: |Is there any
reason not to.

MR. MANN: |s there any reason not
to include the word "only." OQherwise I'min
support of including it at the ANC s request.
| understand that | think we heard plenty of
testinony that the building is only going to
be used for admnistrative purposes but |
don't think it's necessary but | have no
objection to including it at the ANCs
request .

CHAl RPERSON GRI FFI'S:  Ckay.

M5. MLLER | guess, you know,
it's not going to do any harm either way
except | think as precedent | don't think we
want the parties to conme back and tell us how

to keep i nprovi ng | anguage or change | anguage
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unless it, in fact, has a real consequence.
| think No. 7 and sone of the other changes

did need clarification so that is ny only

poi nt . | don't want to belabor one word
necessarily. Il just don't think it's
necessary.

MR MANN: kay. Now that |
understand your reasoning, | still support

i ncluding the word "only" but | think that's
a very good reason to not include it.

CHAI RPERSON @RI FFI S: Good. I
would tend not to support including it two-
fold. One, it seens to be a restatenent of
the sane. |If today is any indication of our
own deli berations, oftentines the nore words
there are, the nore trouble we get into. I
didn't find any difficulty wwth the witing of
it in the beginning or as it was issued as
opposed to what Ms. MIler said, the other
el ements that are under reconsideration.

Ckay. O her elenents?

M5. MLLER We'll change the
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exhi bit nunber toreflect the correct exhibit.

CHAI RPERSON GRI FFI S: Yes. Have
we covered everything? Very well. Then |
woul d nove under this reconsideration that we
adopt the Ilanguage as deliberated and
di scussed here today and | won't go through
all those iterations but it obviously dealt
with the footnote Condition 7, the headi ng of
the condition and also the exhibit nunber. |
woul d ask for a second.

MR, ETHERLY: Second, M. Chair.

CHAl RPERSON GRI FFI S: Thank you
very much, M. Etherly.

I's t here further comrent s,
di scussi ons?

MR, ETHERLY: Just very briefly,
M. Chair. Just for the sake of process, are
we acting separately on the notion for
reconsi deration or we just did that by --

CHAI RPERSON GRI FFI S: It was by
consensus.

MR, ETHERLY: -- general consensus
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82

SO to speak.

CHAI RPERSON GRI FFI'S: | appreciate
you bringing that up.

MR.  ETHERLY: No problem No
problem No further coments.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. M LLER Not to bel abor this
but, M. Etherly, do you have an opinion on
the "only" addition to that | anguage? | think
we have consensus but | don't know if it's
cl ear where we stand.

MR ETHERLY: [I'mfine with that.

M5. MLLER Wth or w thout?

MR ETHERLY: Wthout.

M5. MLLER  Ckay.

CHAI RPERSON GRI FFI S: Excel | ent .
Wy to put him in the hot seat. Ckay.
Anything else? W have a notion before us
t hat has been seconded. | would ask for all
in favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: And opposed?
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Abst ai ni ng?

M. Mby.

MR MOY: Yes, sir. The staff
records the vote as four to zero to zero on
the notion of the Chair to adopt the | anguage
as suggested with the changes as di scussed.
Seconded by M. Etherly. Al so in support of
the nmotion Ms. MIller and M. Mann. W al so
have an absentee ballot, M. Chairman, from
Carol Mtten who al so participated on the Lab
School. She has comments supporting her vote
If the Board care for the staff to read.

"For the ANC proposal | agree with
adding the word "only" for the applicant's
anended | anguage. | do not agree with the
proposed | anguage that allows the enroll nent
to revert to 310 and the faculty reverting to
95 in the event that a permanent parKking
solution is not found. The record of the case
Is clear that the parking problem is
substantial and not attributed to a marginal

I ncrease in enroll nent.
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If the TNP is not effective, the
school needs to return to the BZA wth one
that is effective. Wthout further action by
the BZA there is no guarantee that |ower
enrol Il ment and staffing will de facto result
I n acceptable traffic and parking conditions."

So part A, her vote would be to
grant the notion for reconsideration. Part B,
do not support the anended |I|anguage as
proposed. So then --

M5. MLLER |I'mnot clear. 1Isn't
she opposed to the notion for reconsi deration
or she's only opposed to part of it?

MR. MOY: She's okay wth
del i berati ng on the noti on for reconsi derati on
but she doesn't support the anended | anguage
as proposed by the applicant. Unl ess you
correct ne, I'mreading that her vote woul d be
to not support the notion which would give a
final vote of four to one to zero.

M5. MLLER  Thank you.

CHAI RPERSON CRI FFI S: Vel | done,
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M. My. Thank you very much.

MR MOY: | try.

CHAl RPERSON GRI FFI S: Very well.
s there any other business for the Board in
its public neeting this norning?

MR. MOY: There is a small matter
that typically in the regulations the first
neeting in January --

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very nmuch. | think what we'll dois
take that up at the end of the day as we are
a little bit behind schedule based on the
deci si on nmaki ng so we can take that up | ater.

MR, MOY: Very well.

CHAI RPERSON GRI FFI S: We' Il just
call into session at another neeting and
whoever Is left In the audience can

participate. Wth that being said, let's nove
ahead to the business of the day. W wll
adj ourn our norning neeting. |'mjust going
to take three m nutes and then cone back and

| wll call to order our hearing. At that
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time the applicant obviously can get

and ready to roll.
(Whereupon, at 11:17

meeti ng was adj ourned.)
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